IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

SAVANNAH M ROBI NSON,

Plaintiff,
VS. No. 01-2391DV
MARK LUTTRELL, DI RECTOR OF THE

SHELBY COUNTY DI VI SI ON OF
CORRECTI ON,

N N N N N N N N N N N

Def endant .

ORDER DENYI NG MOTlI ON TO DI SM SS

In this enploynment discrimnation |lawsuit, pro se plaintiff,
Savannah Robi nson, an African-Anerican and a forner enpl oyee of the
Shel by County Division of Corrections, has filed a conplaint
alleging racial discrimnationin violation of Title VIl, 42 U S.C
8§ 2000e-5(f). Presently before the court® is the Rule 12(b)(6)
nmotion to dismss filed by the defendant, the Shelby County
Division of Corrections. The Division of Corrections clains that
it isentitledto dismssal of the conplaint because the awsuit is
barred by the statute of limtations and because the conplaint

fails to state a prinma facie case of racial discrimnation. As of

! The parties have consented to the trial of this matter
before the undersigned United States Magi strate Judge.



the date of this order, Robinson has not responded to the notion.?
For the reasons that follow, the D vision of Correction’s notionis
deni ed.
ALLEGATI ONS | N THE COVPLAI NT

In considering a notion to disnmss for failure to state a
claim the court’s inquiry is confined to the allegations in the
conplaint. On May 17, 2001, Robi nson, proceeding pro se and using
a preprinted form conplaint, filed the present enploynent
discrimnation |awsuit. In Paragraph Five of the conplaint,
Robi nson alleges that on January 5, 1998, the Division of
Corrections discrimnated agai nst her as all eged in Paragraph N ne
of the conplaint. Paragraph Nine of the conplaint alleges

Because of plaintiff’'s (1) X race, (2)

2 Pursuant to Local Rule 7.2(a)(2), responses to notions in
civil cases, unless the notion is pursuant to Fed. R Cv. P. 12(Db)
or 56, are to be filed within fifteen days after service of the
notion. |In the case of a notion to dism ss or a notion for summary
judgnment, a response shall be filed within 30 days after service.
Plaintiff has not filed a response to either of the notions in this
case, and the tine for respondi ng has now expired.

Rule 7.2(a)(2) further provides that “[f]ailure to respond
timely to any notion, other than one requesting dism ssal of a
claim or action, may be deened good grounds for granting the
notion.” However, because the notion before the court seeks
di sm ssal of a portion of plaintiff’s claim plaintiff’s failureto
respond to the notion is not in and of itself grounds for granting
either notion. See Stough v. Myville Community Schs., 138 F.3d
612, 614 (6th Cr. 1998) (holding that district court abused its
di scretion by dismissing claimpursuant to local rule for failure
to respond to notion absent specific findings as to bad faith,
prejudice, or prior notice of possible dismssal).
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__color, (3) _ _sex, (4) ___ religion, (5
___national origin, defendant

(a) _ failed to enploy plaintiff.
(b) _ termnatedplaintiff’s enploynent.
(c) x failed to pronote plaintiff.
(d) singled out for unfair treatnent

harassnment and retaliation.
Paragraph Ten goes on to explain plaintiff’s claim of
di scrim nation:
As an African American enpl oyee, | was subjected to harsh

treatment, disrespect and retaliatory acts along wth
ot her nenbers of ny race. The treatnent toward ne began

around June 1996 and continued until | decided to
term nate 11 years enploynment with this organi zati on. 8-
13-1999. In June 1996, | was falsely accused of using

t he power of ny position to performfavors for ny son who
was an i nnate at that tinme, when | attenpted to ascertain
the basis of the charge | was treated with contenpt and
di srespect . . . . Fromthis point on, | was targeted for
derogatory treatnment by the nanaging staff. Thi s
treatment included sl ander, negative fabricat ed-coments
that were placed in ny personnel file, suspensions and,
| etters of warnings, denotions. In response to nunerous
requests for intervention and relief, | was shifted
around and placed in positions to ensure ny failure. |
was assi gned the highest risk group of officers wth the
nost i nexperienced staff, | was wi thout a work station
for more than three nonths, | was gi ven unreasonabl e work
deadl i nes without office space or equi pnent to work.

On January 20, 1998, according to the conplaint, plaintiff
filed a formal charge of discrimnation against the defendant with
the Equal Enploynent Cpportunity Conmi ssion (“EEOCC’), alleging
Title VII violations. The EEOC s investigation did not
substantiate the charge, and the EECC issued a "R ght to Sue”

| etter on March 27, 2001, which allowed the plaintiff 90 days in



which to file suit. Plaintiff filed the present |lawsuit in federal
district court on May 17, 2001.
ANALYSI S

When consi dering a notion pursuant to Fed. R Civ. P. 12(b)(6)
to dismiss for failure to state a claimupon which relief can be
granted, the court nust assune that all of the well-pleaded factual
all egations in the conplaint are true and nust construe those facts
in a light nost favorable to the plaintiff. Morgan v. Church's
Fried Chicken, 829 F.2d 10, 12 (6th G r. 1987). A court should
grant the notion to dismss “only if it is clear that no relief
could be granted under any set of facts that could be proved
consistent with the allegations.” 1d. at 12; see also Broyde v.
Got ham Tower, Inc., 13 F.3d 994, 996 (6th Cr. 1994); Achterhof v.
Sel vaggi o, 886 F.2d 826, 831 (6th Cir. 1989) (citing Conley v.
G bson, 355 U. S. 41, 45-46 (1957)).

A The Statute of Linitations Defense

The Division of Corrections first asserts that it is entitled
to di sm ssal of Robinson’s claimbecause it was not filed within the
applicable statute of limtations.

A prerequisite for a lawsuit in this case is that plaintiff
must have filed a charge of discrimnation with the EEOCC “within 180
days after the alleged unl awful enployment practice occurred.” 42

U S. C. §8 2000e-5(e)(1). If the plaintiff instituted proceedi ngs
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initially with a state agency, the plaintiff has 300 days in which
to file a charge with the EEOC. Id.; Cox v. City of Menphis, 230
F.3d 199, 201 n. 2 (6th Gr. 2000); Shipbaugh v. Boys & Girls Clubs
of America, 883 F. Supp. 295 (N.D. Ill. 1995). It appears fromthe
EEOC Determ nation attached to the conplaint that Robinson also
filed with the Tennessee Human Ri ghts Conmm ssi on. If so, the 300
day limtation applies.

As a general rule, the time for filing is “triggered at the
time the alleged discrimnatory act occurred.” Cox, 230 F.3d at
202. The doctrine of “continuing violations” provides a narrow
exception to the tinme |limts for filing EEOC conplaints. I d.
There are two categories of “continuing violations.” I d. The
first category, which is applicable here, is where there is sone
evi dence of ongoing discrimnatory activity such as where an
enpl oyer continues to inpose disparate work assignnments or gives
unequal pay for equal work.® 1d.

The Division of Correction argues in its notion that no date
ot her than June 1996 is stated in the conplaint for the all eged
racial discrimnation, and therefore it presunes all alleged acts
of discrimnation happened in June 1996. To the contrary, the

conplaint explicitly states that the acts of discrimnation

3 The second category is where a |long-standing and
denonstrabl e policy of discrimnation has occurred.
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descri bed i n Paragraph Ni ne of the Conpl ai nt occurred on January 5,
1998. (Comp. T 5.) Li berally construed, the conplaint can be
Interpreted as asserting that Robinson has been the victim of
conti nui ng raci al discrimnation beginning June 1996 and conti nui ng
at least until January 5, 1998. Wthin fifteen days thereafter,
Robi nson filed a conplaint with the EEOC on January 20, 1998
Wil e the Division of Corrections may | ater conme forward wit h proof
that there was no continuing violation, the court is unable to
conclude on a notion to dismss that the allegations in the
conpl aint do not constitute a continuing violation.

After receiving the EEOC determ nati on, Robinson tinely filed
a conplaint in court as required by 42 U S.C. 8§ 2000e-16(c). That
section provides:

Wthin 90 days of receipt of notice of final action taken

by a departnment, agency, or unit referred to in

subsection (a) of this section, or by the Equal

Enpl oyment Cpportunity Comm ssion upon an appeal froma

deci sion or order of such departnment, agency, or unit on
a conplaint of discrimnation based on race, color,

religion, sex or national origin ... an enployee or
applicant for enploynent, if aggrieved by the final
di sposition of his conplaint ... may file a civil action

as provided in section 2000e-5 of this title, in which
civil action the head of the departnent, agency, or unit,
as appropriate shall be the defendant.
42 U.S.C. 8§ 2000e-16(c). Wthin 51 days of receiving a
determ nation from the EECC, she filed the present conplaint in

federal district court. Thus, the conplaint is not tine-barred.



B. Failure to State a Prinma Facie Case of Discrimnation

The Division of Corrections also argues in passing that the
conpl ai nt does not state a cause of action upon which relief can be
granted. The Division's entire argunent regarding this issue is
set out in one paragraph:

Finally, there is no direct evidence of any alleged

racial discrimnation or any disparate inpact, nor

circunstanti al evidence of discrimnation, only a general
allegation the Plaintiff was discrimnated against
because she is black. That general allegation does not
state a prima facie case of racial discrimnation under

t he Equal Enpl oynment Qpportunity Act.

(Def.’s Mem in Supp. of Mot. to Dismss at 4.) Although broadly
worded, the conplaint alleges racial discrimnation in genera
terms. Inruling on a notion to dismss, the court |ooks only to
the allegations in the conplaint and need not consi der whether the
plaintiff can substantiate her allegations with evidentiary proof.
Draw ng i nferences in favor of the plaintiff, the conplaint states
a claimfor racial discrimnation.

Accordingly, the notion of the Division of Corrections to

dism ss is deni ed.

IT IS SO ORDERED 12t h day of Septenber, 2001.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



